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After Complex Issues Are Resolved, American Standard Life Closes

by William P. O’Sullivan

General Counsel, NOLHGA

A long pe-
riod of uncer-
tainty came
to an end for
policyholders
of American
S t a n d a r d
Life and Ac-
cident Insur-

ance Company (ASL) with the re-
cent closing of a NOLHGA spon-
sored assumption reinsurance
agreement.  The assumption rein-
surance agreement provided for
ASL’s guaranty association covered
policy obligations to be assumed by

With Year 2000 Looming,
NOLHGA Committee Begins Addressing Y2K Issues

by Jack Falkenbach
Executive Director, Delaware Life
and Health Insurance Guaranty
Association

It seems that
every time
you pick up
a newspa-
per or trade
publication,
you see ar-
ticles dis-
cussing the

Y2K problem, otherwise known
as the millennium bug.  The
problem, which stems  from the
limited availability of memory

in the early years of computers,
relates to the fact that some com-
puters and software programs
denote the year with only two
digits, rather than four.  When
the year 2000 is reached, the
computer’s internal clock will
read 00 and some computers will
be unable to tell whether the 00
should read 1900 or 2000.

Opinions expressed about the
impact of this problem run the
spectrum, from the issue not be-
ing a problem worth being con-
cerned about, to predictions of
airplanes falling out of the sky.
The answer is likely somewhere

in between.  It is a serious issue
with potentially catastrophic ef-
fects for the financial services
industry if appropriate remedial
actions are not taken.  For the
guaranty association system, the
needed planning and action falls
into several categories.
NOLHGA is already looking at
this issue internally to determine
and address its impact on the
equipment and software being
used by NOLHGA, which
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serves as the central coordinator
and disseminator for the na-
tional network of state life and
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American Fidelity Assurance Com-
pany, an Oklahoma domestic in-
surer with an A+ rating from A.M.
Best.

NOLHGA’s ASL Task Force, work-
ing in concert with ASL’s receiver,
arranged for the assumption rein-
surance transaction after having
been involved in the case for only
13 months.  This article will
chronicle some of the challenges
overcome by the task force in clos-
ing the assumption reinsurance
agreement.

ASL was first placed under in-
surance department supervision
on December 6, 1988 with the
entry of an order of conserva-

tion.  On February 22, 1992, the
Oklahoma District Court ruled
that ASL’s financial statements
materially overstated its assets
and the company was placed
under an order of rehabilitation.
ASL remained in rehabilitation
for over five years.  During this
time the receiver pursued claims
against the Guardian Life Insur-
ance Company of America under
a reinsurance agreement.  The
favorable resolution of this liti-
gation was expected to provide
sufficient resources for ASL to be
rehabilitated. The litigation was
ultimately resolved in March
1997 with the Oklahoma Su-
preme Court ruling that Guard-
ian was not liable under the re-

insurance agreement.

While ASL was able to pay
claims in full during rehabilita-
tion, it did not have the re-
sources for much needed up-
grades to its computer systems
and policyholder service opera-
tions.  As a consequence, policies
were being serviced on an anti-
quated IBM System 38 without
the benefit of a trained operator
or an operations manual.  More-
over, each policyholder hard
copy file was a combination of
paper records and microfiche.
To compound matters, most of
ASL’s business had been as-
sumed from 40 different compa-
nies.  As a result, the business



In my remarks at the NOLHGA’s
15th Annual Meeting in Port-
land, Oregon, I committed my-
self to ensuring that NOLHGA
has the resources to continue to
serve the guaranty association
system at a level that those of us
who depend on the work of
NOLHGA have become accus-
tomed.  I can think of few deci-
sions that the Board of Directors
will make in the upcoming year
that will more directly impact
NOLHGA, and its continued
ability to serve the system in the
future, than the selection of the
next NOLHGA President.

In order to find the candidate
that will likely lead NOLHGA
into the next millennium, the
NOLHGA Board of Directors
has appointed an ad-hoc Selec-
tion Committee to search for
and select candidates to serve as
NOLHGA’s next president.
This committee will be charged
with delivering its recommen-
dations to the NOLHGA Board
of Directors for final consider-
ation and action.  The members
of the Selection Committee are
the members of the Board’s Ex-
ecutive Committee (Doug Goto,
chair; Bill Fisher, vice-chair; Bill
Brown, secretary; Roger Harbin,
treasurer; and George Coleman,
immediate past chair), Jim Jack-
son, director, Peggy Parker, di-
rector and MPC Chair, John
Colpean, administrator and
counsel, Michigan Life and
Health Insurance Guaranty As-
sociation and Michael March-
man, administrator, Georgia
Life and Health Insurance Guar-
anty Association.  The Board
contemplates that the Selection
Committee will be able to
quickly commence its proceed-

Selection Committee Begins Search For Next NOLHGA President

ings, drawing from the search
performed in 1997, and expects
the process to be performed
within an accelerated time
frame.

The Selection Committee is so-
liciting candidate recommenda-
tions, expressions of interest and
any other suggestions, com-
ments or advice relevant to the
selection process from all
NOLHGA constituents.  Recom-
mendations and comments
should be directed to myself or
to any member of the Selection
Committee.

The position of NOLHGA presi-
dent will remain vacant until a
successor is elected by the Board
of Directors.  On an interim ba-
sis, Dick Klipstein, executive vice
president, will be responsible for
the management of the
NOLHGA offices.
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1998-99 Chairman Douglas M. Goto (r) recognizes outgoing
Chairman George Coleman during NOLHGA’s Annual
Meeting in Portland, Oregon.



NOLHGA Committee Begins Addressing “Y2K” Issues

“The responsibilities of individual guar-
anty associations, as a safety net for poli-
cyholders in the event of insolvencies in
the life and health insurance industry,
require them to be prepared in advance
of December 31, 1999 to respond to their
obligations to policyholders and to assist
regulators in mitigating any damage that
may result from member insurers that
experience Y2K problems.”

See Y2K, Page 6

health insurance guaranty asso-
ciations.

The responsibilities of indi-
vidual guaranty associations, as
a safety net for policyholders in
the event of insolvencies in the
life and health insurance indus-
try, require them to be prepared
in advance of December 31, 1999
to respond timely to satisfy their
obligations to policyholders and
to assist regulators in mitigating
any damage that may result
from member insurers that ex-
perience Y2K problems.  In Oc-
tober, the NOLHGA Board es-
tablished a committee to do just
that.  The committee is com-
prised of Bart Boles of the Texas
Life, Accident, Health and Hos-
pital Service Insurance Guar-
anty Association, Art Dummer
of the Utah Life and Disability
Insurance Guaranty Associa-
tion, Doug Furlong of the New
Jersey Life and Health Insur-
ance Guaranty Association, Tom
Peterson of the Kentucky Life
and Health Insurance Guaranty
Association, Tim Hart of Arthur
Andersen, Dick Klipstein and
Paul Peterson of NOLHGA, and
myself as the committee’s chair.
Committee members were
drawn from a broad range of
disciplines, including an actu-
ary, accountants, administrators
and an attorney.

The Committee held its first
meeting in October and be-
gan identifying issues and
establishing a work plan and
timetable that will allow the

port will include a situation
analysis defining the scope of
the potential problem and
the steps necessary to prop-
erly position guaranty asso-
ciations to react effectively in
the event of an insolvency
where guaranty associations
become obligated to provide
benefits to policyholders of
an insolvent insurer that has
Y2K compliance problems.

Issues Identified

At its initial meeting, the com-
mittee identified issues that
must be considered, and ad-
dressed and organized those is-
sues into five broad categories.
These categories include insol-
vency-specific issues, guaranty
association readiness, public
confidence, relationships and
crisis planning.  The group plans
to identify the many Y2K issues
that may be present in the case
of an insolvent member insur-
ance company.  The committee
will also be looking at guaranty
association readiness and avail-
able technical resources, the
availability of replacement prod-
ucts, including off-the-shelf
products and the potential for re-
structuring of products.  The
committee will also examine the
need to modify the process for
transferring the business of an
insolvent carrier to address Y2K
compliance problems.

In the event of widespread Y2K
compliance problems, although
unlikely in the insurance indus-
try, it is possible that there could
be a failure of public confidence.
The committee will discuss what
steps, if any, the guaranty asso-
ciation system should be taking

to address this possibility.  Also
to be examined are what various
individual states will be doing in
this area and whether the federal
government is likely to become
involved.

Building Relationships

Guaranty associations will not
be alone in having to deal with
the potential problems flowing
from an insolvent carrier with

Y2K compliance problems.  The
National Association of Insur-
ance Commissioners and the
American Council of Life Insur-
ance are already considering the
issue with respect to their mem-
ber companies.  One charge of
the committee is to identify other
parties with whom guaranty as-
sociations will need to interact in
the event of an insolvency, as
well as those who are currently
monitoring the insurance indus-
try regarding the potential for
Y2K-related insolvency prob-
lems.  Once the other interested

parties have been identified, the
committee will establish the nec-
essary working relationships to
allow the guaranty association
system to function as efficiently
as possible should insolvencies
with Y2K compliance issues oc-
cur.

There are numerous questions
to be explored with the insur-
ance industry’s regulators.
These include: What will the

NAIC and the various state
insurance departments  do in
advance of the year 2000 if
their monitoring activities dis-
close the likelihood of an in-
surance insolvency with Y2K
compliance problems?  What
information will insurance de-
partments need?  What infor-
mation will guaranty associa-
tions need should this situa-
tion occur?  To what extent can
insurance regulators and guar-
anty associations work to-

Y2K Issues
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committee to make a report
to the NOLHGA Board of Di-
rectors in January.  The re-

Y2K, From Page 1



“Convergence” of Banks, Insurers May Cause Headaches
For Guaranty Associations

by Peter Marigliano
Communications Manager,
NOLHGA

With the announcement of the
merger of Citicorp and Travelers,
the traditional firewall between
banks and insurers shows the
first signs of being breached.  A
key focus of NOLHGA’s 15th
Annual Meeting in Portland,
Oregon, was what the implica-
tions of the continued blurring
of the bank versus insurance
company divide might mean to
guaranty associations.

Richard Hokenson, a demogra-
pher for Donaldson, Lufkin and
Jenrette, laid out in stark terms
the arena in which insurers will
have to compete in the coming
decades.  Hokenson predicted
that insurers will have to come
to grips with a continuing de-
cline in interest rates, making it
difficult for them to offer attrac-
tive returns to baby boomers
who will begin focusing in ear-
nest on retirement and estate
planning.  At the same time,
Hokenson noted that businesses
will have difficulty raising prices
as consumers have increasing
access to comparative pricing in-
formation via the internet and
other sources.

How then can insurance compa-
nies maintain or increase their
profit growth?  One way is by
capitalizing on the economies of
scale and new distribution chan-
nels that mergers with banks
and/or investment houses could
bring.  However, these potential
financial services powerhouses
could create new worries for the
guaranty association system, ei-
ther through increased federal
regulation of such entities or
through tremendous obligations
should one of these global con-
glomerates fail.

Victor Palmieri, chairman and
CEO, The Palmieri Company
and a receiver in several major
insolvency cases, including Con-
federation Life and Mutual Ben-
efit Life, used the term “conver-
gence” to describe the develop-
ing trend in the financial services
industry towards mergers of in-
surers, investment houses and
banks as evidenced by the
Citicorp-Travelers merger.
Palmieri was less than optimis-
tic about what these mergers
might mean for the future of the
insurance industry and the guar-
anty association system. The
three lessons learned from the
real estate crisis of the early
1990s, according to Palmieri are,
first, that booms not only pre-
cede busts, they also cause them
and that the industry has to re-
learn this lesson with every peak
and valley in the business cycle.
Secondly, bank credit officers are
no better than insurance invest-
ment officers in restraining
credit in good times, and lastly,
that bank directors and federal
regulators are no better than in-
surance company boards in
monitoring risks.  According to
Palmieri, “From a solvency

standpoint, therefore, there’s no
apparent reason to take comfort
from the prospect of the
Citibank/Travelers conver-
gence, except perhaps for the
cynic who would argue that it
creates an enterprise too big to
fail.”

On the regulatory front, Palmieri
sees the convergence and global-
ization of the financial services
industry possibly leading to dual
system of insurance regulation.
For the big global financial con-
glomerates of the future,
Palmieri envisions a federal
charter system, whereby these
conglomerates would be li-
censed and regulated by federal
authorities.  This would leave
smaller, less capitalized insurers
under state regulation.  This dual
system likely will result in new
strains for the guaranty associa-
tion system because of the re-
duced assessment capacity of
state guaranty associations as
the largest companies opt for
federal regulation.

What if the impossible did hap-
pen and in the year 2003, one of
these global financial services
behemoths fails?  How severely
would guaranty associations be
impacted?  What other conse-
quences would the guaranty as-
sociation system face?

A panel of industry experts at-
tempted to answer these ques-
tions.  Panelist Bruce Winterhof,
principal, Milliman & Robert-
son, addressed the international
aspects of such an insolvency.
According to Winterhof, an in-
solvency of a huge financial ser-
vices company would open U.S.
guaranty associations to tremen-

See Convergence, Page 5
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Financial Services Panel Members (l-r) Charles Gullickson,
Bruce Winterhof, Charles Richardson and Roger Harbin
discuss the potential impact of a future financial services
“mega-insolvency.”



dous liabilities.  First, asset liabil-
ity management is not well de-
veloped overseas.  When
coupled with limited appropri-
ate investment opportunities re-
sulting from poorly developed
bond markets, particularly in
Asia, guaranty associations may
be open to tremendous potential
obligations if an insurer operat-
ing internationally were to fail.

Domestically, a key question
impacting guaranty associations
in the wake of a mega-insol-
vency is the role of federal regu-
lators.  Charles Gullickson, ex-
ecutive director and counsel,
South Dakota Life and Health
Insurance Guaranty Association,
questioned whether federal of-
ficials would pursue claims on
insurance company assets and
guaranty associations to make

up for the shortfall faced by the
Federal Deposit Insurance Cor-
poration in covering the bank
depositors of a failed financial
services giant.  Such claims by
the FDIC could result in poten-
tially astronomical obligations
for guaranty associations.

Charles T. Richardson, a partner
with Baker and Daniels and
playing the part of an insurance
commissioner for the panel, ar-
gued  state regulators would
look for cooperation among af-
fected parties to resolve the dif-
ficult issues that such an insol-
vency would raise.

Finally, Roger Harbin, executive
vice president, SAFECO Life In-
surance Co.,  observed that co-
operation would be extremely
difficult among those groups af-
fected by the insolvency.   He
envisioned a scenario where the

“Take Heed: The
Next One Could be
Not Just a Big Mac
But A Real Whop-
per.”

Victor Palmieri on
the possible insol-
vency of a global
financial services
giant.

J u d i c i a l
interpreta-
tions of
life and
h e a l t h
guaranty
a s s o c i a -
tion laws
have ex-
p a n d e d

over this past year on the topic
of guaranteed investment con-
tract (GIC) coverage. GICs are
investment contracts designed to
provide a fixed rate of return
similar to a certificate of deposit.
GICs usually are used to fund
the “fixed income” portion of a
pension and savings or 401(k)
plan.

When an insurer  becomes insol-
vent and is seized by a state in-
surance commissioner, interest
payments on products like GICs,
referred to as “unallocated annu-
ities” by several GA laws, often
cease, at least initially.  Some
employers have gone on the of-
fensive and sued their respective
state guaranty associations, ar-
guing that GICs, like allocated
annuities, should be covered by
the associations.  The issues in-
volved are still in flux but rul-
ings in several states have cre-
ated an early pattern of decision-
making. Much of the litigation
has arisen out of the Executive

1998 A Busy Year for GIC Litigation

by Angela J. Franklin
Assistant Counsel, NOLHGA

Convergence, From Page 4

Life insolvency, however, law-
suits are pending against guar-
anty associations arising out of
GICs issued by the now insol-
vent American Protectors Insur-

industry loses political clout be-
cause various factions are unable
to agree on a course of action as
they all scramble to minimize
their exposure to the obligations
an insolvency would bring.

It is increasingly apparent that
convergence in the financial ser-
vices industry is a fact of life.
What is not quite so apparent is
the regulatory framework in
which these industry giants will
operate.  As is clear from the con-
tinuing debate surrounding leg-
islation to revamp the current
environment in which financial
services companies operate,
Congress, insurers, banks and
other constituents still have not
yet themselves decided on what
the future will look like.  It is
clear, however, that the future
will hold some major challenges
for the guaranty association sys-
tem, not all of which will be
pleasant to discuss.

GIC Litigation
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ance Company, Inter-American

“Some employers
have gone on the
offensive and sued
their respective
guaranty associa-
tions, arguing that
GICs, like allocated
annuities should be
covered by the asso-
ciations.”

See GICs, Page 7

Insurance Company and Mutual
Security Life Insurance Com-
pany. This year, decisions have
been handed down in Alaska,
California, Illinois (2), Michigan,
Mississippi, New Jersey, Oregon
and Washington on the issue of
GIC coverage.

Determination of whether GICs
are Annuities

Are GICs annuities? Courts an-
swered in the negative in Cali-
fornia, Michigan, Alaska and
Washington.  On April 21, the
Michigan Circuit Court for the
County of Ingham, granted the
Michigan association’s motion
for summary judgment, in
Unisys vs. Michigan Life.  The
court’s decision that the Execu-



ASL, from Page 1

American Standard Life In Brief

Domiciled Oklahoma
Affected States 22
Conservation Dec. 6, 1988
Liquidation Sept. 22, 1998
Close Sept. 22, 1998
Assuming Carrier American Fidelity
Policyholder Obligations  $15.2 Million

gether in advance of a poten-
tial insolvency to be prepared
to address guaranty associa-
tions’ statutory obligations?
How can receivers and guar-
anty associations obtain criti-
cal data needed to administer
an insolvent company’s policy
liabilities when that insurer’s
systems are not Y2K compli-
ant?  While it is possible that
there will be no insolvencies of
companies with Y2K prob-
lems, guaranty associations
cannot afford not to consider
the possibility that there will
be such insolvencies and take
the steps necessary now to pre-

It is a different challenge from
those which we, as guaranty as-
sociations, regularly face, but
one which is imperative we un-
dertake to be prepared in case a
future insolvency involves the
need to deal with administrative
systems which are not Y2K com-
pliant.

Y2K, From Page 3

pare for such an eventuality.
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included a wide range of prod-
ucts - whole and term life insur-
ance, disability income, noncan-
celable health, burial insurance,
individual annuities and pre-
need insurance - with little com-
monality among the underlying
contracts.  ASL’s list of plan
codes alone took up 17 pages of
computer printout and its speci-
men policy forms filled a tall fil-
ing cabinet in ASL’s Enid, Okla-
homa offices.

To address these problems, sub-
stantial financial resources were
dedicated to compiling  informa-
tion needed to determine guar-
anty association obligations and
to transfer the business to an as-
suming carrier.  In addition, an
actuarial appraisal was per-
formed on ASL’s business.  The
primary purpose of the appraisal
was to assist potential assuming
carriers in reviewing and evalu-
ating ASL’s business.  As a side
benefit, the actuarial appraisal
model was also used to allocate
policy reserves among affected
guaranty associations for deter-
mining coverage obligations.

Because of the challenges posed
by ASL’s systems and records,
financial and actuarial work took
almost four months to complete.

This work was finally completed
in early February, 1998.  Shortly
thereafter, a request for proposal
(RFP) was distributed to 22 par-
ties which had expressed an in-
terest in assuming ASL’s busi-
ness.  Seven companies submit-
ted proposals to assume ASL’s
business.  Among the proposals
received, American Fidelity of-
fered the best financial terms.  In
addition, American Fidelity had
the highest financial rating
among the bidders and, like
ASL, it was an Oklahoma do-
mestic insurer.  After American
Fidelity’s bid was selected, the
parties moved quickly to nego-
tiate an assumption reinsurance
agreement for ASL’s policies.
The agreement was signed on
July 20, 1998.

Stockholder Objects to ASL’s
Liquidation

Notwithstanding the successful
RFP process, uncertainty re-
mained with regard to finalizing
the assumption of ASL’s covered
policies.  This uncertainty arose
from the fact that ASL’s control-
ling stockholder had appealed
the entry of a liquidation order
against ASL.  Guaranty associa-
tion coverage obligations are
typically triggered by an order
of liquidation.  As a conse-
quence, the possible reversal of
ASL’s liquidation order on ap-
peal created business and legal
risks for guaranty associations.
If guaranty associations funded
their obligations and ASL’s liq-
uidation order was later over-
turned, it was not clear how the
associations would recover their
funds.

Nevertheless, the decision was
made to press forward given the
time sensitive nature of the as-
sumption as well as legal analy-
sis which suggested the
shareholder’s appeal was un-
likely to be successful.  The strat-
egy was to enter into an unwind
agreement with American Fidel-

ity and ASL’s receiver to cover
the contingencies posed by the
appeal.  The agreement would
provide for the reimbursement
of guaranty association expenses
if the liquidation order was over-
turned on appeal. Fortunately,
through the good efforts of the
receiver, the shareholder ulti-
mately agreed  to withdraw his
appeal and the agreement  be-
came unnecessary.

This cleared the way for the
transfer of ASL covered policies
to American Fidelity on Sept. 22,
1998.



GIC Litigation Results a Mixed Bag for Guaranty Associations in 1998
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“ The Meyers Moving & Stor-
age vs. Michigan Life and
Health Insurance Guaranty
Association decision was the
first to establish that an associa-
tion has no duty to cover
unallocated annuities protected
by the PBGC.”

GIC Litigation
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tive Life contracts at issue were unallocated was based on what it
termed a “plain reading” of the Michigan Life and Health Insur-
ance Guaranty Association Act.   Notably, the court relied on Unisys’
IRS 5500 tax forms indicating that the contracts were unallocated
annuities and rejected Unisys “beneficial ownership” argument.
Unisys is appealing this decision.  The Washington and Alaska as-
sociations reached similar results in their defense of identical suits
brought by Unisys.  The trial courts in each case granted the asso-
ciations’ summary judgment motions, which argued that the stat-
ute of limitations for Unisys’ claim had expired.  Decisions favor-
able to guaranty associations in Oregon and New Jersey were also
reached at the trial court level in their defense of suits brought by
Unisys.

Continuing the trend, in a decision dated April 28, the California
appeals court affirmed the Unisys vs. California Life trial court deci-
sion that the Executive Life group annuity
contracts at issue were GICs, unallocated an-
nuities, and not covered under the California
guaranty association act.  In reaching its deci-
sion, the court defined unallocated annuities
as “not issued to or owned by an individual,
except to the extent that benefits are guaran-
teed by the contract.”  The court held that the
exception did not apply to the contracts in
question.  On appeal, NOLHGA filed an am-
icus brief in support of the California associa-
tion, discussed the decisions in other states
and asked the California Court to construe the
California definition of unallocated annuity
contracts in a manner consistent with con-
structions adopted in other jurisdictions.  NOLHGA further argued
that such construction was consistent with the intent of the drafters
of the Model Act and the California legislature.  The April 28 deci-
sion became final Aug. 12, when the California Supreme Court de-
nied Unisys’ petition for review.

Residency

The Illinois appellate court has determined in several decisions that
residency must be determined specifically as of the time when the
insurer is determined to be insolvent.  This position was strength-
ened this year.  On Sept. 22, the Illinois Department of Insurance
affirmed the Illinois association’s denial of a claim In the Matter of
the Life and Health Guaranty Association Claim of the Trustees of the
Booz Allen and Hamilton Capital Accumulation Trust.  The grounds for
the denial was that the claimant was not a resident at the time of
insolvency.  The case was remanded to the Department  by the Illi-
nois Appellate Court which had ruled that residency must be deter-
mined specifically as of the time when the insurer is determined to
be insolvent and that “historical facts” must be discounted.   The

ruling is consistent with Illinois department rulings handed down
last year in Dynamic Systems Inc. vs. Boozell and Illinois Life and Health
Insurance Guaranty Association and Illinois Life and Health Ins. Guar.
Ass’n vs. Boozell (“Revere Copper”).

PBGC Exclusion

In the area of PBGC exclusion, the Michigan appellate court’s deci-
sion in Henry L. Meyers Moving & Storage vs. Michigan Life and Health
Insurance Guaranty Association was the first to establish that an asso-
ciation has no duty to cover  unallocated annuities protected by the
federal Pension Benefit Guaranty Corporation (PBGC).  Two deci-
sions this year in Illinois reached conclusions consistent with this
ruling, while a Mississippi decision declined to do so.

In In re Life and Health Insurance Guaranty Association Claim of Beaven
Companies, Inc., the Illinois Department of In-
surance agreed with the association’s position
that the contracts were unallocated annuities
protected under the  Pension Benefit Guaranty
Corporation and therefore were not covered
by the association.  The hearing examiner in
the case concluded that the Beaven Plan was
protected by the PBGC based on the statements
of the NAIC when it amended the Life and
Health Insurance Guaranty Association Model
Act.  (The hearing examiner also concluded
that the contracts at issue were “unallocated
annuity contracts” because their terms identi-
fied the contract holder as the sole owner; no
individual owned or was issued an annuity

contract; and no individual was guaranteed benefits.)  In a subse-
quent case, In the Matter of the Illinois Life and Health Insurance Guar-
anty Association Claim of Underwriters Laboratories, Inc., Pension Fi-
nance & Benefits Committee, which was decided on Oct. 23, the hear-
ing examiner reached the same conclusion, following the decision
in the Beaven case and citing the Meyers Moving case.

In contrast, in Bank of Mississippi vs. Mississippi Life and Health Ins.
Guar. Assn., the Mississippi Supreme Court held that the Missis-
sippi act’s exclusion for unallocated annuities protected by the PBGC
did not apply where the pension plan had already terminated and
no PBGC benefits were paid.  The ruling of the court reversed a
contrary lower court ruling.  NOLHGA filed an amicus brief in
support of the association’s position.

Pending Litigation

Several cases are still pending on the issue of whether GICs are an-
nuities and decisions are expected in the coming year.  The tension
continues as to whether GICs are allocated annuities and/or are
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beneficially owned by plan par-
ticipants, rather than plans, al-
though currently the scales ap-
pear to be tilted generally to-
ward the assumption that GICs
are not “annuities” under most
association statutes.  This would
be in keeping with the intent of
the Model Act, as NOLHGA has
argued in the past, most notably
in the Hilti litigation, that the
“fundamental purpose” of guar-
anty associations is to cover in-
dividuals buying insurance “as
protection against financial loss
from death, sickness and longev-
ity.”  Such individuals generally
are not able to evaluate the finan-
cial and actuarial soundness of
the carrier, whereas large pen-
sion funds have professional in-
vestment managers with the
ability and the fiduciary duty to
investigate and analyze the fi-
nancial soundness of the insur-
ance companies that issue GICs.
Further, unlike the typical small
insurance buyer, retirement
funds can also limit their risks of
default by diversifying their GIC
investment portfolio.


